UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KENNIETH F. THOMPSON,

Plaintiff,
V. Civil Action No.: 97-2624 (RMU)
THE CAPITOL POLICE BOARD, Document No.: 61
Defendant.

GRANTING THE DEFENDANT S M OTION FOR SUMMARY JUDGMENT

. INTRODUCTION

This matter comes before the court on the defendant’'s motion for summeary judgment. The plaintiff,

Kennieth F. Thompson (the plaintiff* or "Mr. Thompson") brought this suit for damages under the
Congressiona Accountability Act ("CAA"), 2U.S.C. " 1301-1438. He clamsthat the defendant, the
United States Capitol Police (“the defendant” or "the Capitol Police"), discriminated againg himonthebasis
of hisrace. Specificdly, the plaintiff, who is African-American, dleges that the defendant fired him from

his position as a Capitol Police officer when he wasinjured, whiledlowing smilarly Stuated white officers

toretaintheir jobs. Additiondly, the plaintiff assertsthat the defendant demonstrated apattern and practice

of racid discrimination againg him or African-American employees throughout his employmen.



The defendant moves for summary judgment based on lack of subject-matter jurisdiction.* The
defendant clams that the plaintiff faled to exhaugt his adminigraive remedies by faling to request
counseling by the Office of Compliance within 180 days of the dleged violations, asrequired by the CAA.
Thus, thedefendant arguesthat the plaintiff'sclamsaretime-barred. The plaintiff countersthat the doctrine
of equitable tolling should alow his clam to proceed. For the reasons that follow, the court holds that
because the plaintiff presents no facts that would jugtify goplying the doctrine of equitabletolling, hisclams
aretime-barred. Accordingly, the court concludesthat the plaintiff hasfailed to exhaust hisadminigrative
remedies, and will grant the defendant'smation for summary judgment. Lastly, becausethe court holdsthat
it lacks subject-matter jurisdiction, the court need not address the defendant=s remaining arguments.

1. BACKGROUND

Mr. Thompson, an African-American man, worked for the United States Capitol Policefrom 1974
until February 1997, when his employer officidly terminated him. See Third Amended Complaint
(ACompl.0) at 2, 4-5. At the time of Mr. Thompsores termination, he held the rank of Adminigrative
Sergeant. Seeid. at 2. During the plaintiff-s employment with the Capitol Police, he suffered three on-the-
jobinjuries. Thefirg injury occurred in February 1979, when Mr. Thompson hurt his knee while pushing
ascout car inthesnow. See Defendant=s Statement of Undisputed Materid Factsin Support of ItsMotion
For Summary Judgment (ADef.=s Statement(l)) at 4. The second injury occurred in 1985 when a tourist
drove into Mr. Thompsores scout car, injuring hisleft hand and knee. Seeid. The third injury occurred
during a police demondration in April 1993 when Mr. Thompson ruptured atendon in hisright foot. See

! Although the defendant stylesits motion as one for summary judgment, the gravamen of
itsmotion isamotion to dismiss for failure to exhaust adminidrative remedies.
Accordingly, the court will treet the defendant=s motion as a motion to dismiss for lack of
subject-matter jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1). See
5A CHARLESALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND
PROCEDURE " 1350 (1990) (noting that in these instances courts often Atreat the motion
for summary judgment as a>suggestiors of lack of subject matter jurisdiction . . .(0).



Compl. a& 7. Asaresult of these injuries, the plaintiff had severd surgical operations, and went on both
non-duty status and restricted-duty status at varioustimes. See Def.-s Statement at 4.

On May 17, 1996, the plaintiff was diagnosed with degenerative knee problems.  The plaintiff-s
doctor concluded that with the restrictive range of motion and limitationsto the knee, Mr. Thompson could
no longer safely continue regular police duties. The doctor diagnosed the plaintiff's knee problems as
permanent, and informed Mr. Thompson that nothing more could be done. See Def .:s Statement at 4.

In June 1996, Sergeant Wendy Clark of the Capitol Police spoke to the plaintiff about his options
under United States Capitol Police General Order 2030, which statesin part, AMembers/employees who
are unable to return to a Full Unrestricted Duty Status after a one year period in Non-Duty and/or
Restricted Duty statusshould gpply for Disability Retirement, Workers Compensation, or Time Retirement;
or they may be separated from the Department without benefits( Flantiff-s Opp=n to Mot. for Summ. J.
("P.'sOpp'n") a 4. OnJdune 19, 1996, Mr. Thompson submitted amemorandum addressed to Chief Gary
Abrecht requesting atransfer to the Office of Workers Compensation Programs: (AOWCP{) temporary
rolls. See Def.-s Statement at 5. Acknowledging that his injuries were work-related, the Capitol Police
granted Mr. Thompsores transfer to the OWCP rolls. See Mot. for Summ. J,, EX. 2.

Next, inamemorandum dated September 25, 1996, Deputy Chief FentressA. Hickmaninformed
Mr. Thompson that he would be transferred to the OWCP ralls after exhausting his accrued annud and
compensatory leave, and that he would be placed ontermina |eave effective October 1, 1996. See Def .=s
Statement at 6. Mr. Thompson understood that he would be separated from therolls of the Capitol Police
after he exhaugted histermina leavein February 1997. Seeid.; Pl.'sOpp'n at 5.

On April 1, 1997, the plaintiff requested counsdling from the United States Capitol Police Boardss
Office of Compliance, dleging that he had suffered race-based discrimination. The plaintiff daimed that
white officers who had disabilities that were smilar to or more severe than his were accommodated and
alowed to remain employed a full-duty status. Theplaintiff also claimed that one of thereasonsthe Capitol
Policefired himwasaracidly motivated desireto prevent his participation in the 1996 promotiona process



for Lieutenant. See Def.=s Statement a 7. Furthermore, the plaintiff alegesthat throughout hisemployment
with the Capitol Police, he encountered a pattern of race-based discrimination. See Compl. at 5.

Inhis opposition to the defendantzs motion for summary judgment, Mr. Thompson pointsto severa
occasions in which he daims he suffered discrimination during hiscareer. See Pl.-sOpp=nat 10-16. Firgt,
the plaintiff alegesthat the defendant discriminated against him sometimein the 1970s when he gpplied for
aposgtioninthe Firearms Section. Seeid. a 10. According to the plaintiff, he did not initidly receive an
interview, and he only subsequently received one after he spoke to a Congressman. Id. at 10. Mr.
Thompson dleges that when he went for the interview, the interviewer stated something to the effect: ASo
you are Thompson. Y ou are probably not quaified, but well do thisinterview.f See Def.=s Statement at
1. Second, the plaintiff clams that in the mid to late 1970s, he took an exam to become a crime-scene
searchofficer. According to Mr. Thompson, after hetook the exam, his Captain, George Sdyer, told Mr.
Thompson that he thought that Mr. Thompson had received one of the highest scores on the exam, if not
the highest. Subsequently, though, the crime-scene unit neither contacted the plaintiff about hisexam results
nor considered him for the position. See Def.=s Statement at 2.

Third, the plaintiff daimsthat at some point when he was amember of the patrol divison, hewas
required to split his weekend days off with awhite femae officer who had less seniority than he did. See
id. Fourth, the plaintiff aleges that after he had scored well on the exam to become a Detective, a
supervisor disciplined him without causeto prevent him from being promoted. After speaking to the Chief
of the Capitol Police about this Stuation, the plaintiff received a promotion to the rank of Detective. See
Def-s Statement at 2-3.

Ffth, Mr. Thompson alleges that during the time that he was a Sergeant between 1991 and 1995,
his supervisors prevented him from disciplining white officers. The plaintiff dams that whenever he
disciplined awhite officer, hissupervisorswould not approve hisactions. See Def.-s Statement at 3. Sixth,
the plaintiff charges that sometime between 1993 and 1995, his Lieutenant=s recommendation that he be
named Sergeant of the Month was rejected, despite the fact that the Capitol Police had given this honor
to other sergeants who had performed substantialy lesswork. Seeid.



OnJdune6, 1997, Mr. Thompson requested medi ation from the Office of Compliancein hisdispute
with the Capitol Police. The Office of Compliance requires both parties in amediation processto sign a
"Mediationand Confidentidity Agreement.” For reasonsthat are not clear from the record, the defendant
refused to sign the agreement. Consequently, the mediator informed both parties that the mediation could
not go forward. See Pl.'s Opp'n at 20.

On November 6, 1997, the plaintiff filed his complaint, which he has snce amended three times.
The third amended complaint contains two counts asserting claims for race-based and gender-based
discrimingtionin violation of sections 201(a)(1) and (3) of the Congressiona Accountability Act of 1995,
2U.S.C."" 1311(a)(2) and (3). SeeCompl. at 1. After settlement negotiationsfailed, the defendant filed
amotion for summary judgment. The plaintiff filed hisopposition, and the defendant filed itsreply. For the
reasons that follow, the court will grant the defendant's motion for summary judgment.

[11. ANALYSS
A. Legal Standard

The defendant brings this motion for summary judgment, arguing that the court should dismiss
because it lacks subject-matter jurisdiction Sncethe plaintiff falled to exhaust his adminidrative remedies.
In reviewing a motion to dismiss for lack of subject-matter jurisdiction under Federal Rule of Civil
Procedure 12(b)(1), the court must accept the complaint's well-pled factud dlegations as true and draw
al reasonable inferences in the plaintiff'sfavor. See, e.g., Pitney Bowes v. United Sates Postal Serv.,
27 F. Supp.2d 15, 19 (D.D.C. 1998) (Urbina, J.). While the court must accept al well-pled alegations
of fact, dlegationsthat are overbroad and unsupported by specific factual avermentsareinsufficient to sate
aclam upon which rdlief can be granted. See Devoren Stores Inc. v. Philadel phia, 1990 WL 10003,
*1 (E.D. Pa. 1990); Crowder v. Jackson, 527 F. Supp. 1004, 1006 (W.D. Pa. 1981).

On amoetion to dismiss pursuant to Rule 12(b)(1), the plaintiff bears the burden of persuasion to
establish subject-matter jurisdiction by a preponderance of the evidence. See Darden v. United States
18 Cl. Ct. 855, 859 (Fed. Cl. 1989). In determining whether the plaintiff has met this burden, the court



is sometimes required to look to matters outside of the pleadings. See Swine Flu Immunization Prods.
Liab. Litig., 880 F.2d 1439, 1442 (D.C. Cir. 1989).
B. ThePlaintiff Filed His Administrative Complaint Late

The Congressional Accountability Act subjects congressona employers, such as the Capitol
Police, to potentid liability for racid discrimination under Title VII of the Civil Rights Act of 1964. See 2
U.S.C. " " 1401-1416. Asaprerequisiteto filingaclaim infedera court, aparty who bdievesthat he or
she has suffered discrimination must file arequest for counsding with the Office of Compliance, afederd
agency charged with administering certain aspects of the CAA. The CAA dates that this request for
counseling must be filed Anot later than 180 days after the dleged violation.f See2 U.S.C. * 1402(a).

In the ingtant case, the parties do not dispute that the plaintiff filed a claim with the Office of
Compliance on April 1, 1997, 188 days after Deputy Chief Fentress notified him of his termination. See
A.=sOpp=n a 6; Mot. for Summ. J. a 4. The plaintiff, however, damstha hewasgoing to takean exam
for promotion to Lieutenant on October 5, 1996, and that Snce histermination prevented him from taking
the exam, the fact that he could not take the Lieutenant:s exam condtituted a separate act of discrimination
that fell within the limitations period.

The court disagrees. The Supreme Court has held that in employment discrimination cases, Athe
proper focusis upon the time of the discriminatory acts, not upon the time a which the consequences of
the actsbecame mogt painful.f Delaware Sate College v. Ricks 449 U.S. 250, 258 (1980). InRicks,
Deaware State College denied the plaintiff tenure. The college then gave him a one-year Atermina(
contract. After the one-year termind contract expired, Mr. Ricks brought aclaim of discrimination based
on nationd origin. He argued that the limitations period should begin to run upon the expiration of the
termina contract. The Supreme Court ruled that the limitations period began to run at the moment the
college told Mr. Ricksthat he had not received tenure:

It gppears that termination of employment at Delaware State Collegeis
addayed, but inevitable consequence of the denid of tenure. In order
for the limitation periods to commence with the date of discharge, Ricks
would haveto adlege and prove that the manner in which hisemployment



was terminated differed discriminatorily from the manner in which the
College terminated other professors who aso had been denied tenure.
Id. at 257-58.

In the ingtant case, Mr. Thompson would haveto prove that he was not allowed to take the exam
because of race-based discriminationand that other employees whom the Capitol Police had terminated
were alowed to take the Lieutenant:s exam. On the contrary, the plaintiff merdly aleges tha the Capitol
Policediscriminated againgt him because hiswrongful termination prevented him fromtakingtheexam. This
can only be seen as a Adelayed, but inevitable consequencel of histermination. See Ricks, 449 U.S. at
257-58. Thus, therefusd to dlow the plaintiff to takethe Lieutenant=s exam does not congtitute a separate
act of discriminaion independent of the plaintiff:s termination itsdf. Accordingly, the last possible act of
discrimination B the issuance of the plaintiff-s termination notice B occurred on September 25, 1996.

The plantiff raises a second argument in his attempt to rebut the defendant=s Satute-of-limitations
defense. In short, the plaintiff argues that the defendant has engaged in acontinuing violation of the CAA.
See, e.g., Guerrav. Cuomo, 176 F.3d 547, 551 (D.C. Cir. 1999) (stating that AThe continuing violations
doctrine gppliesinthecivil rights context in order to avoid Satute of limitations problemswhen an employer
commitsrepested, but distinct, discriminatory acts, someinsdeand someoutside of thelimitations period.f
(dting Bazemore v. Friday, 478 U.S. 385, 394-95 (1986)). Inthevery casetheplaintiff citesto support
this proposition, however, the court states, AA continuing violation may be established by demongrating
adiscriminatory policy which gppliesto agroup of employeesor by showing aseriesof related actsagainst
a gngle individua, one or more of which fals within the limitations period@ Countsv. U.S. Attorney
General, 949 F. Supp. 1478, 1484 (D. Haw. 1996). Theplaintiff doesnot allege any other discriminatory
acts that occurred within the limitations period, except for the failure to take the Lieutenant:s exam.
Because the court has determined that this exclusion did not congtitute a separate discriminatory act from
the plaintiff=s termination that led to this result, the plaintiff cannot rely on a continuing violaion theory to
sudtan jurisdiction.

C. Equitable Tolling Does Not Apply



The Supreme Court hashdld that thefiling of atimdy charge of discriminaionisnot ajurisdictiond
prerequisite to a Title VII action. Rather, it is a requirement that is subject to waiver, estoppd, and
equitable talling. See Zipes v. Trans World Airlines Inc., 455 U.S. 385, 393 (1982). In Zipes, the
Supreme Court noted that the portion of Title V11 specifying thetimefor filing charges gppearsin aseparate
provison from the portion granting jurisdiction for actions brought under it. Furthermore, the Court
observed that the section regarding the timely filing of daims doesnot speek in jurisdictiond terms or refer
in any other way to the jurisdiction of the didrict courts. See id. at 394; cf. Carlyle Towers
Condominium Assn Inc. v. Federal Deposit Ins. Corp., 170 F.3d 301, 308 (2d Cir. 1999) (holding
FDIC-imposed time limits were subject to equitable tolling for Smilar reasons asin Zipes). Smilarly, the
CAA provison that specifiesatime for filing charges appears in a separate section from the one covering
juridiction, and does not make any mention of jurisdiction. See2 U.S.C. * 1402(a), 2 U.S.C. * 1408(a).

Although the court holdsthat equitabletolling principles do apply to the CAA, the D.C. Circuit has
hed that the court=s power to tall the statute of limitations Awill be exercised only in extraordinary and
carefully circumscribed ingtancesi See Mondy v. Secretary of the Army, 845 F.2d 1051, 1057 (D.C.
Cir. 1988). In this case, the plaintiff cites Cada v. Baxter Healthcare Corp., 920 F.2d 446 (7th Cir.
1996), for the proposition that equitabl e tolling can overcome adatute-of -limitations defenseif the plaintiff
cannot obtain vita informeation bearing on the existence of thecdam. See A.-s Opp-n a 17. The plantiff,
however, fails to assert what Avitd informatiorf he would want or would need to help him survive the
datute-of-limitations defense. Accordingly the court doesnot find thisto be an Aextraordinary and carefully
circumscribedd instance suitable for equitable tolling. The court holds that equitable tolling does not apply
inthis case.

One find point on the statute-of-limitations issue merits discusson.  Although the plaintiff only
indirectly rai sed thistheory, the defendant did not waiveitslimitations defense by appearing at themediation
requested by theplaintiff. In Howell v. Department of the Army, 975 F. Supp. 1293 (M.D. Ala. 1997),
the court regjected atheory that the defendant had waived its statute-of -limitations defense when it entered
into settlement negotiations with the plaintiff. The court held that Athe willingness of the Army to work with



Howell towards a mutudly satisfactory and swift resolution of his clam in no way prgudiced hisrights or
deprived him of any advantage or opportunity he would have enjoyed. Thenegotiation . . . left Howell in
no worse a postion than if the Army had origindly rgected his claim as time-barred.; 1d. at 1302.
Smilarly, in this case, the only action thet the defendant took was to attend the initial mediation session.
An appearance a amediation sessondid not prgudice the rights of the plaintiff, nor did it deprive him of
any opportunity he would have enjoyed. Thus, the defendant:s participation in mediation did not waiveits
limitetions defense.
D. The Plaintiff Failed to Exhaust His Administrative Remedies

Accordingly, the plaintiff cannot rely on equitable tolling to overcome the statute-of-limitations
defense. Because the plaintiff filed his request for counseling 188 days after the defendant notified him
of histermination, the court concludes that the plaintiff failed to exhaust his adminigtrative remedies. In
sum, the court holds that it lacks subject-matter jurisdiction over this case.

V. CONCLUS ON

For al of these reasons, the court grantsthe defendant=-s motion for summary judgment. An order
directing the parties in a fashion condggtent with this Memorandum Opinion is separatdy and
contemporaneoudly issued this__ day of October 2000.

Ricardo M. Urbina
United States Digtrict Judge



